Innkeepers’ Liability and Other Insurance Issues: 30
Instructor Guide


Session 30: Innkeepers’ Liability and Other Insurance Issues
Time: 1 hour

Objectives:

At the conclusion of this lesson, students should be able to:

30.1
Identify and illustrate at least four basic concepts and issues relating to liability in the context of the tourism industry, and particularly the hotel industry.

30.2
Discuss liability factors in hotel fires and related provisions in the federal Hotel and Motel Safety Act of 1990.

30.3
Identify and illustrate at least five key concerns regarding insurance for emergency situations.

Scope:

Introduction to key legal aspects of liability and loss/damage in the context of the tourism industry; special emphasis on the hotel industry.

Readings:

1.
Required Student Reading:


John E. H. Sherry. 1993. The Laws of Innkeepers— For Hotels, Motels, Restaurants, and Clubs. 3rd ed. Ithaca, New York: Cornell University Press. (Chapter 26 only: “Catastrophic Risk Liability,” pp. 878-882). 

2.
Professor Reading


John E. H. Sherry. 1993. The Laws of Innkeepers— For Hotels, Motels, Restaurants, and Clubs. 3rd ed. Ithaca, New York: Cornell University Press. (Portions of Chapters 9 and 12 only: “Duty to Provide Safe Premises,” pp. 219-232 and 245-258; “Innkeeper’s Responsibility for Property of Guests,” pp. 415-417 and 430-437). 

3.
Background References


Norman G. Cournoyer, Anthony G. Marshall, and Karen L. Morris. 1993. Hotel, Restaurant, and Travel Law: A Preventive Approach. 4th ed. Albany, New York: Delmar Publishers, Inc. Pp. 234-241.

Requirements:

1.
After finishing the lecture portion of this session, it is recommended that the professor lead the class in a general discussion of liability. While this discussion should revolve around the background and experiences of the students, the following questions may be helpful in stimulating their thinking about the concept of liability.

a)
“Name all of the types of insurance that you carry. Why do you carry each type of insurance? Is it mandated by law? How much do you spend on insurance on an annual basis?”

b)
“What kinds of risks do the insurance policies protect you against? How likely are you to face these risks?”

c)
“How do you assess the cost of your insurance versus the benefits it offers you?”

d)
“Have you ever been involved in a lawsuit that involved claims against a business for negligence? If so, what kinds of issues were important to the final outcome?”

e)
“How would you define the ‘reasonable person’ referred to in case law?”

Remarks:

Objective 30.1

Basic Concepts

and Issues

1. It is recommended that the professor summarize the historical background for the public nature of an “inn” 

a) The unique legal status of hotels and other lodging facilities in the common law is based on their historical status as facilities that are open to the public.

b) Roadside inns were not public in the sense that we now use the term (to denote facilities that are owned by the government), but were seen as unique in depending upon and serving the public good.

c) Over time, laws were created to ensure that the public trust inherent in these facilities would not be violated.

2.
Duty of reasonable care: “It is the duty of an innkeeper to take reasonable care of the persons of his guests, so that they may not be injured while in the inn by want of such care on his part. He is not, however, an insurer of the guest’s safety; his responsibility is limited to the exercise of reasonable care, and he may be held liable only for injuries caused by his negligence” (Sherry 1993, p. 219).

3.
The professor should emphasize that the innkeeper’s duty of reasonable care does not imply a guarantee of the guest’s safety, as noted in the above quotation from Sherry (1993). Thus, an innkeeper’s liability for damage and loss to guests involves factors other than just their status as guests.

4.
Negligence and standard of care: Generally, an innkeeper’s liability for damage or loss arises from his negligence. The standard by which negligence is determined is defined as “. . . the care which a reasonably prudent person would exercise under the circumstances to avoid a reasonably foreseeable harm. This is neither the highest care nor the lowest. To choose the highest care would avoid many accidents, but the additional safety would be attained at too great a cost of public convenience. [As an example: ] By reducing the maximum rate of speed for automobiles to 20 mph, many accidents would be avoided, but the inconvenience to travelers and the harm to business would be intolerable” (Sherry 1993, p. 220).

5. It is recommended that the professor write the above definition of standard of care on the chalkboard and underline or emphasize the following components of the definition. It should be noted that these elements of the definition are both important and open to debate. 

a) reasonably prudent person

b) under the circumstances

c) reasonably foreseeable harm

6. The standard of conduct can be determined by several means.

a)
By regulation or legislation, such as with building codes. For example, there are myriad design restrictions that a building contractor must comply with in order to ensure a minimum level of safety for occupants.

b)
By decisions rendered in court, if the statutory requirements are not clear or contested.

c)
By a judge or jury, in cases where there are no statutes or prior legal decisions that can be applied to the case at hand.

7.
Negligent conduct: There are two types of negligent conduct.

a)
Active negligent conduct: “. . . the commission of an act resulting in injury to another, in breach of a legal duty owed to such other, and falling below the standard of the reasonably prudent person under the circumstances” (Sherry 1993, p. 221, emphasis added).

b)
Passive negligent conduct: “. . . the failure to act, in violation of the actor’s legal duty under the circumstances, resulting in injury to another” (Sherry 1993, p. 221, emphasis added).

8.
Conditions necessary to seek compensation from an innkeeper for damages: The following are conditions that a person must meet in order to make a claim against an innkeeper.

a)
The injured person must prove that he was owed a legal duty of protection by the innkeeper. Generally, this would refer to the relationship between the innkeeper and the guest or patron.

b)
The innkeeper’s negligence (either active or passive) “must create an unreasonable risk of harm to the protected person” (Sherry 1993, p. 222). It is important to note in this regard that the facts of the situation and circumstances are used to assess the innkeeper’s negligence. Questions that are relevant in looking at the situation are.

1)
How severe or common was the risk of harm?

2) How foreseeable was the risk of harm? (The professor may want to use the example of Tommy Tucker and his mother, Teresa, to illustrate this point; see Sherry 1993, p. 222 for more detail).

(a) Clear negligence, e.g., a child (Tommy) is killed by a speeding driver of a hotel van who runs a stop sign.

(b) Unforeseen risk, e.g., pregnant mother (Teresa) of child sees accident from hotel window and falls while rushing to the accident scene, then suffers miscarriage (adapted from Sherry 1993, p. 222).

(c) “. . . extending the ambit of responsibility to Teresa would be disproprotionate to the economic harm inflicted upon the innkeeper. The risk of harm was unreasonable in Tommy’s situation, but was reasonable in Teresa’s and thus nonactionable.” (Sherry 1993, p. 222).

(d) It is recommended that the professor ask the students to provide a case scenario to reinforce these distinctions.

3) To what extent was the innkeeper aware of the risk? To what extent should the innkeeper have been aware of the risk?

4) How much time or opportunity did the innkeeper have to notify or warn the person about the risk?

c) The innkeeper’s negligence must be detemined to be the legal cause of the harm inflicted.

d) The person harmed must suffer legal damages as a result of the harm.

9. It is recommended that the professor apply these concepts to example disaster events. Among the types of discussion questions might be the following.

a) Ask students: “Who can illustrate how the standard of care concept might be relevant to disaster circumstances? For example, can you develop an illustration using a tornado scenario?”

b) Ask students: “What about the concept of negligent conduct? Who can create an illustration for this concept by focussing on a hurricane or flood warning scenario?”

c) Ask students: “The example of Tommy Tucker and his mother, Teresa, was used by Sherry (1993) to illustrate the conditions that define an unreasonable risk of harm. Who could develop a parallel illustration using an earthquake scenario?”

Objective 30.2

Hotel Fires

1. Fires in hotels and other lodging facilities constitute a significant risk to tourists. 

a) This risk has increased steadily due to the increase in the size and numbers of guests that can now reside in large, modern hotels.

b) During the period 1990-97, fires in non-residential properties has resulted in 1,480 deaths, 24,100 injuries, and over $23 billion in losses (FEMA/USFA, 1/20/99).

2. In the 1980s, there was a series of hotel fires that generated widespread public fear and concern over fire safety in lodging. These included the following tragedies:

a) MGM Grand Hotel fire in Las Vegas in 1980 (85 persons killed).

b) Fire at the Stouffer’s Inn in New York one month after the MGM fire (26 persons killed).

c) Fire at the Las Vegas Hilton in 1981 (8 persons killed).

d) Fire in the Dupont Plaza Hotel in San Juan, Puerto Rico in 1986 (97 persons killed).

e) In the 1970s and 1980s, there were over 400 deaths due to fires in multi-story hotels in the U.S.

3.  As a result of this public concern, the Hotel and Motel Fire Safety Act (PL101-391) was passed by Congress in 1990. 

a) The Act encourages lodging facilities to adopt fire safety devices (primarily smoke detectors and automatic sprinkler systems) in several ways, such as encouraging federal employees to lodge only in fire safe properties.

b) Federally sponsored conferences must be held in fire safe properties. Fire safe properties are registered on a master list administered by the U.S. Fire Administration, which is part of the Federal Emergency Management Agency (FEMA).

4.
Hotel fire safety improved during the 1990s over what it was previously. There are two trends, however, that necessitate continued, if not increased, vigilance.

a)
First, tourism is clearly growing, especially in the area of international travel. This growth is stimulating hotel development to accommodate the increased demand.

b)
Second, tourism market trends have led to “mega” hotel developments that can have thousands of rooms. Recent hotel development in Las Vegas—a preeminent visitor destination in America—clearly demonstrate this trend. During periods of high occupancy, each of these large hotels constitutes a virtual city in itself, with thousands of people located in a relatively constricted area. The safety and evacuation plans for these properties must be extremely sophisticated and effective to avoid catastrophic emergencies.

5.
It is recommended that the professor write a list on the chalkboard and review the following liability issues with the class. Review can take the form of discussing one or several legal cases. The cases on which the following issues are based were extracted from Cournoyer et al., 1993.

a)
The presence/absence of basic fire safety devices, including smoke detectors, water sprinklers, alarms, communications systems, illuminated exits, posted maps of exit routes, emergency lighting, evacuation plans, and fire escapes.

b)
Adherence to any other provisions of applicable state or municipal fire safety or building construction laws.

c)
Training given to employees for emergency situations.

d)
The level of danger posed by the fire and the consequences of issuing or not issuing a warning to all guests.

Objective 30.3

Insurance Issues

1.
There are two main types of insurance coverage that are essential for a lodging facility.

a)
Property (property and damage) insurance covers the physical assets of the property that are damaged or destroyed. Like homeowner’s insurance, property insurance generally covers both fixed assets as well as property contents (computers, furniture, etc.).

b)
Business interruption insurance compensates the business for the revenue lost due to repair and closure. This type of insurance can be quite complex, because it requires agreement on the means of determining figures such as the pre-disaster business level and the normal (non-disaster impacted) level of business during the period of business interruption. Documentation requirements can be problematic given the record keeping of many businesses, especially smaller firms.

2.
Owners of the property normally carry both property and business interruption insurance in order to protect their investment. The operators or managers of the facility (who are often not the same as the owners) generally carry business interruption insurance to protect themselves against the ongoing costs of their operations.

3.
Some of the pertinent issues to consider when assessing insurance coverage are the following:

a)
The time period during which the benefits are available. For example, do benefits stop upon reopening of the property or do they continue until the property has attained its pre-disaster level of business or projected level of business?

b)
What is the indemnity period of the policy?

c)
Does the policy provide for interim payments?

4. Proper planning for insurance needs is critical to the speed and efficiency with which the property can restore operations and financial viability. Some of the key points to consider in planning for and maintaining insurance are as follows:

a)
Designate the person(s) responsible for obtaining the insurance and for submitting claims to the insurance company.

b)
Make sure that insurance procedures and provisions do not conflict with other documents that generally require insurance provisions, such as ground leases, mortgages, and management agreements.

c) Designate the person(s) responsible for leading the restoration efforts once there has been a loss.

d) Ensure that the insurance policies are available. (It may be prudent to keep copies both on the property itself and, in the case of damage or inaccessibility, at an off-site location, such as an attorney’s or accountant’s office.)

e) Review the policy benefit limits periodically to ensure that they are sufficient to cover current replacement and recovery costs. This is particularly necessary after a property has performed renovations or improvements.

f) Develop a system with the insurance company to account for losses and submit claims to prevent delays in this process. In addition, develop agreements on how restoration of the property will proceed and the timing of insurance payments to facilitate that process.

g) Make sure that all communication between the property and its insurers is carefully documented.

5. It is recommended that the professor refer students to the Drabek research from Session 15 (“Behavioral Study of Managerial Responses to Disasters”) wherein examples of difficulties with insurance claims after several disasters were documented (see Drabek 1994b, pp. 179-180).

a) “Many of these executives learned a bitter lesson. Although I did not probe extensively, one question [insurance usage] frequently elicited a verbal onslaught.” (Drabek 1994b, p. 179).

b) One business manager who was interviewed stated the following: “We are in a claim dispute and it revolves around the interpretation of the policy. We have business interruption insurance. We thought that we would be able to file a claim. We had absolutely no idea of the kind of record keeping that they would expect us to have done.” (Drabek 1994b, p. 179).

c) One business manager shared a lesson: “I should have had a camera. I should have taken some photographs. I never thought about that until the insurance people asked me if I had any photographs. That’s the one thing that I learned out of this that I would do differently next time.” (Drabek 1994b, p. 180).

Supplemental

Considerations
1.
It is recommended that the professor emphasize that the legal terms covered in this session, although they may seem inexact and open to interpretation, nevertheless have profound consequences for the outcome of legal actions in the wake of emergencies. The potential costs of both litigation as well as compensation for damages suggests that owners and operators of tourism businesses and properties take a conservative perspective when planning for and dealing with the potential risk of disasters and other emergencies.

2.
Throughout this session, it is suggested that the professor emphasize fire safety. Although legislation, safety devices, and greater awareness have led to a recent improvement in lodging fire safety, this risk remains pervasive. The growth of tourism worldwide (and the consequent growth in hotel development and occupancy), as well as the trend towards larger hotels with thousands of rooms in prime visitor destinations suggests that, if anything, fire safety will need to become a greater priority for the tourism industry.

3.
It is recommended that the professor emphasize that the proper approach to insurance is that of ongoing attention and maintenance, rather than that of simply buying a policy and filing it away. When it becomes necessary to file a claim, there are myriad details that, if properly planned for, can significantly expedite the process by which a business recovers from disaster.

Course Developer
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