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Objectives:

17.1 Clarify the need for complete, accurate and timely hazard modeling and mapping information in emergency management.  

17.2 Examine the legal issues associated with using hazard modeling and mapping in emergency preparedness, response, recovery, and mitigation.   

17.3 Clarify the basis of civil claims against public entities for the use of hazard mapping and modeling.  

17.4 Examine the nature and legal basis for federal planning requirements and the implications for hazard modeling and mapping.  

17.5 Examine the role of legal counsel in hazard modeling and mapping activities. 
______________________________________________________________________________

Overall Goal: This course is to contribute to the reduction of the growing toll (deaths and injuries, property loss, environmental degradation, etc.) of disasters in the United States by providing an understanding of the significant role of mapping and modeling in the management of hazards.
Session Goal:  Students will understand the basis of legal challenges and issues associated with mapping and modeling in emergency management.  

Scope:   This session clarifies why accurate and timely hazard modeling and mapping information is to emergency management.  Public, private and non-profit organizations need sound information as part of the emergency management process.  This information forms a solid basis for making decisions and avoiding unnecessary suits and claims.  The nature of legal challenges to emergency management activities under state or federal law are explained.  The role of the legal counsel is explained.
________________________________________________

Readings:

National research Council (1999). “Information for Decision Making,”  Reducing Disaster Losses Through Better Information. National Research Council. National Academy Press. Washington, D.C. 

______________________________________________________________________________

General Requirements:

Power Point slides are provided for the instructor’s use.

______________________________________________________________________________

Objective 17.1  Clarify the need for complete, accurate and timely hazard modeling and 

mapping information in emergency management. 

I. In order to reduce the adverse impacts of disasters, public agencies must have accurate and timely information to support effective decision making.  Information in the form of hazard modeling and mapping often exists in public agencies and can be made available to decision makers.  The sources of this information must be known and utilized (see Slide 3).
II. Quality information is essential in the preparation of emergency response plans, in making on the spot decisions during emergencies and in the long term recovery or mitigation process.  In many cases this information is in the form of a technical report and utilizes complex scientific hazard modeling.  It is critical that this complex information be used to protect public property and lives of citizens.  

A. Data used in hazards assessment and response and specifically for hazard modeling and mapping have two critical characteristics including time and spatial.  The data requirements for mapping and modeling needs will vary both for the type of hazard as well as how the outputs will be utilized in the emergency management process (Cutter 2001).
III. Getting the right information to the right people at the right time is the challenge of any public agency.  

Question:  What barriers inhibit the communication of accurate and timely data to decision makers?  What inhibits getting mapping and modeling information to the risk places at the right time?


A. The preparation of plans may include the following (see Slide 4):



1. Collection and management of baseline data


2. Develop predictive models


3. Analyze existing data to determine hazard vulnerability


4. Communicate hazard information from models to the public through maps 
5. Prepare reports that evolve from complex hazard modeling
6. Utilize mapping to explain hazard vulnerability (National Academy of Sciences 1999).
B. Complex information must be disseminated to other agencies, employees, and the public.

IV. There has been a growing use of geographic information and modeling and simulation techniques in emergency management in hazard drills and exercises, operational plans, and as a basis for mitigation projects and decisions (see Slide 5).  

Question:  How does the use of maps and hazard model outputs in training, exercises, or simulations assist in the use of maps and model results in actual disasters?
A. The description and categorization of hazard areas, critical infrastructure and disaster zones is greatly facilitated by the use of maps and geospatial technologies such as Global Positioning Systems.  

B. The increased use of geospatial technologies and hazard modeling requires that users fully understand the limitations of these tools and how to communicate information for decision making.  

C. Greater information, especially geospatial information, is more available today than ever before.  Being an informed user of the technology is critical to minimizing legal challenges and suits.

D. Hazard models can provide different results with just minimal changes in data inputs.  Clarifying the sensitivity to the models and the limitations of data inputs will help to avoid challenges to the use of these models in emergency management.

V. Geographic information systems can provide critical base line data to public agencies for decision making (topography, political boundaries, land ownership or use or critical facilities).  It can also provide critical economic, environmental, and response resource data for decision making.  Up to date data sets are critical in avoiding mistakes and harm to people and property.
VI. There may be a discrepancy between an objective assessment of risk by the emergency management community and the public (Kirkwood 1994).  Clearly an objective view of risk by a knowledgeable emergency management professional who understands the nature and limitations of hazard modeling and how it is described, may not be shared by the public.  An objective evaluation of risk must be non-judgmental and explained in a way that the public can understand.   Kirkwood stresses that regardless of our scientific modeling and mapping there will be in the eyes of the public some level of risk, however small.   

Question:  National Research Council (1999). “Information for Decision Making,”  Reducing Disaster Losses Through Better Information. National Research Council. National Academy Press. Washington, D.C., provides several illustrations of how information was critical to effective emergency response in a variety of disasters.  Ask the class to share examples of how information was used effectively and ineffectively in emergency response to disasters.  How did geospatial information contribute to effective response and effective decisions and strategies? 
The case studies in the above reading illustrate the wide variety of situations that emergency managers can face each with very unique information requirements.  Each uses different hazard modeling technology and the use of geospatial information.  The time requirements vary and how they may be delivered to the user may be unique to the situation. Appreciating the need for planning in the use and application of hazard modeling and mapping can provide a critical basis for avoiding legal claims and challenges. 
Objective 17.2    Examine the legal issues associated with using hazard modeling and 
mapping in emergency preparedness, response, recovery, and mitigation.  
I. Emergency management does not exist in a vacuum but part of a broader context of federal and state statutes, court decisions, administrative rules, and constitutional provisions.  In addition, local jurisdictions adopt ordinances and administrative procedures.  
II. Statutes and regulations often require agencies to plan as part of their emergency preparedness and mitigation activities.  A comprehensive hazards analysis is often a critical part of these activities.  
III. Public agencies and specifically local governments, utilize hazard modeling and mapping in preparing emergency response and operational plans and especially in executing zoning and other land use actions.   
IV. Hazard maps provide a basis for many decisions and help clarify the purpose and impacts of these actions.  The maps thus help justify public policy actions and decisions to the public, businesses and other agencies.  

V. Maps thus provide documentation for many decisions of public agencies and may be used as a basis for justifying actions and decisions.  Mapping and comprehensive community planning thus provides a rationale for decisions.

Objective 17.3    Clarify the basis of civil claims against public entities for the use of hazard  

mapping and modeling

I.  Basis of Sovereign Immunity
A. For many years, states and their local governmental units enjoyed extensive freedom from civil claims or suits seeking financial compensation for the acts of governmental agencies, officials, employees, or volunteers.  This protection or immunity was based on a belief that neither the King nor his representatives could do any wrong.  The King as sovereign was thus immune (sovereign immunity).  

B. Under this doctrine, individual citizens or businesses harmed by the actions of state or local agencies and their representatives are prohibited from recovering damages from the government.  Under sovereign immunity, those harmed by a governmental unit could only recover if the public entity voluntarily recognized the claim and agreed to pay. The effect of sovereign immunity was that public jurisdictions were immune from suit (Reynolds, 1982).  

C. From the early 1960s through the mid-1980s, the law in each state changed making state and local governments more accountable for their actions.  The law was either changed by the state legislatures, by decisions of the state courts, or by changes to the state constitution. Today, sovereign immunity no longer provides total protection for state and local public officials, employees, and volunteers.  

D. State law, usually in the form of a state tort claims statute and state emergency management statute, provides the basis for civil actions for damages involving emergency management activities against state and local jurisdictions.  The law in each state, including statutes, court decisions, and the state constitution, defines the extent that state and local governments may be subjected to civil suits for money damages (see Slide 6).  

II.  Liability under State Law

A. A tort is an action that harms another.  It occurs when a person acts or fails to act, without right and as a result another is harmed.  Torts involve civil actions for personal injuries or property damage rather than a criminal action or a contractual claim (Oleck, 1982).   

B. Tort law is defined at the state level by statutes, court decisions, and constitutional provisions; it applies to government entities, individual citizens, and businesses.  The law of torts protects individual and business interests from harm and provides a means for those harmed by another to seek compensation for their loss.  

C. Tort liability claims also provide a basis for distributing losses to those who are responsible for the harm.  Tort law thus provides a systematic means for analyzing and resolving liability claims, while protecting both the interests of the person injured and the governmental jurisdiction.  Torts encompass a very broad area of the law including:  

1. Intentional acts that harm others.  They include trespass, assault and battery, intentional infliction of emotional distress, defamation, and invasion of privacy.  

2. Negligence.  They include unintentional acts or omissions that cause harm to another. Negligence involves an unintentional but wrongful action or inaction by one person, which harms another.

3. Strict liability.  This is liability without fault and relates to situations where one is held responsible for the consequences of his/her actions or omissions, regardless of fault or exercise of due care.  Strict liability was first applied in cases involving abnormally dangerous activities such as blasting, but has achieved significantly broader application in the law of products’ liability and workers' compensation (Oleck, 1982).

III.  Negligence 
A. A person has a duty to exercise that degree of care, skill, and diligence which a reasonable or prudent person would exercise under similar circumstances.  This rule, as applied to governmental entities, must be understood in terms of the essential elements of negligence.  These elements include (see Slide 7):

1. Duty:  the existence of a duty to conform to a defined standard of care either established by statute, defined by common law (based upon judicial decisions), or established by policy by the governmental entity, which is owed to a particular party.  

a. A duty of care may be imposed by common law, by statute, or may be created by the voluntary assumption of a responsibility.  
b. A common law duty requires a person to use a reasonable degree of attention, perception, memory, knowledge, intelligence and judgment in his/her actions.  This is often referred to as "due care."  The common law duty of care could arise in many aspects of an emergency manager's duties and responsibilities.  Employees have a duty to repair or place off limits premises and equipment that are in a dangerous condition.  Similarly, an emergency manager, when informed of a hazard or hazard zone as a result of modeling, could have a duty to inform those in the hazard zone of the risks.  
c. Statutory duty: Statutory duties include traffic codes, motor vehicle maintenance codes, workplace safety requirements, park construction and maintenance standards, environmental regulations, or inspection requirements.  Many state emergency management statutes have a statutory requirement (duty) for local governments (county) to develop a local emergency response plan.  These legal requirements may or may not specifically mention liability; but simply establish a legal duty.   
2. Breach:  a failure to conform to that standard of care, or a failure to carry out the duty.
a. There has been a failure to act according to a standard of care.  It is the failure to conform to prevailing professional practice or to act as a reasonable or prudent person under the same circumstances.  
b. The courts allow the injured party an opportunity to show that the actions of the governmental official were unreasonable.  Unfortunately, this is a subjective judgment by the courts.  
c. The courts in many cases review previous court decisions in a state or from other states to clarify the scope of the law but caution should be taken in making comparisons.  
1) Decisions in negligence cases are almost always dependent on findings of fact in the case, the particular conduct of the alleged wrongdoer, and whether the acts of the wrongdoers are the cause in fact of the injury suffered by the complaining party.  Factual differences between cases, no matter how slight, may lead to different conclusions regarding liability.  
2) Comparisons to cases in other states may be based on statutory language or common law that differs from state to state.  

3. Damage:  Actual loss or damage to the injured party(ies).
a. The injured party must demonstrate that he/she has suffered some loss as well as the amount and severity of that loss.  This loss could be bodily harm such as a broken bone or strained muscle, property damage requiring automobile or home repairs, or a demonstrated loss of business.   
b. The key is that the claimant's loss is not hypothetical, but real.

4. Causation:  There must be a connection between the act of the governmental employee, official, or agency body and injury to a third party(ies).
a. The injury, damage, or loss must be related to the acts or the inaction of the government agency or agent (defendant).  This means that the government actor failed to warn or explain a danger that cause harm to a person.    

Question:  Many states require emergency management agencies to prepare local emergency response plans.  
.  If the local jurisdiction fails to comply with the state law, does this quality as a “breach of duty?  (Yes this is a breach of a state statutory duty and would be a failure to carry out a “duty.”

.  If the local government prepared a plan and then failed to review it annually and update the plan to current conditions, does this qualify as a “breach of duty?”  (The courts will examine if the local jurisdiction complied with the statutory requirement – which they did.  Now, if the statute expressly states that the local jurisdiction do specific things annually, the failure to review the plan and update could be a problem).

B. All negligence cases have these elements in common and absence of proof of any one element will defeat a finding of liability (American Law Institute, 1965).

IV.  Negligence Claims in Hazard Modeling and Mapping 
A. Planning:  In many states, local agencies are required by law to prepare an emergency response plan (see Slide 8).  
1. A failure to prepare a plan could leave a community open to claims, which are directly related to a lack of preparedness by the local government.  
2. Emergency plans that are out of date, have not been based on realistic assumptions, inflate capabilities, do not involve all operations areas and functions of governmental entities, or are not fully developed may form the basis for a claim.   Doing a good hazards analysis that utilizes hazard modeling and mapping is a positive step in satisfying the planning requirements of many statutes.
3. The court would have to determine if the local community fulfilled its duty and did a good hazards analysis.   

4. A regular review process should be established and updates prepared, tested, and communicated to other local units.  Updated modeling is critical in the planning process. 
5. Freelancing or performing procedures that may be opposite or contrary to the planning document or contrary to the results reflected in the hazards analysis without just cause could result in harm to the community.  
6. Having a realistic, effective, and current hazards analysis and plan is one of the best ways for a community to reduce its liability exposure.  

Question:  Most states provide immunity to state and local emergency management agencies for carrying out emergency management functions, such as planning.  Assume that the hazard analysis completed by a local government agency includes modeling errors that were not discovered until after a disaster.  Would the local government be liable?  
The intent of the statutory immunity provision is to encourage local officials to do their jobs.  The legislature recognizes that emergency management is complex and that it involves discretionary judgments – and that mistakes could be made.  Providing immunity is to encourage local officials to do their best and not be distracted by the treat of law suits.  The state legislatures also trust that local officials will use their judgment and execute their jobs in a professional manner.  The legislature could revisit the statute in a legislative session and change the scope of the immunity, if they determined that local or state officials were not performing in a professional manner.
B. Training:  Employees and volunteers must be trained to perform their jobs and fulfill their responsibilities in a safe manner.  
1. Training requirements may be required by state law or imposed by local regulation.  
2. Regulations may cover anyone who is expected to participate in emergency response activities.  
3. There should also be steps taken to ensure that the training participants can function with the training that they have received.  

V. Immunity in Claims of Negligence
A. Discretionary Immunity (see Slide 9).
1. Public officials in each state enjoy immunity while exercising discretionary judgments including policy-making decisions.  Discretionary immunity evolves from the judgmental decision-making process of public officials and employees. 
2. The intent of discretionary immunity is to free the public official from fear of tort liability if that judgment results in harm to another.  The discretionary immunity provisions in each state evolved from a concern that decision-makers would not make effective decisions for fear of liability.  
3. This form of liability is not intended to exempt public officials from liability but to protect them when making public policies.  

4. Public policy decisions could involve using the results of hazard modeling to  determine if an evacuation or sheltering in place is done.  These actions establish a public policy and are discretionary in nature.  They are not operational in nature and do not state how citizens should evacuate or the specific steps one should take to shelter in place.  
5. Examples of discretionary immunity include:  

a. The formation of basic governmental policy, programs, or objectives
the act of public officials in setting priorities rather than actions that implement a decision made by others)
b. The act requires the exercise of basic policy evaluation, judgment, and expertise on the part of a government official

c. The governmental agency involved possesses the requisite constitutional, statutory, or other lawful authority to carry out the challenged act (Evangelical, 1965)
Questions:  As the class to provide some examples of how local or state officials might exercise “discretionary” judgment.


B. Governmental Immunity
1. In 14 states a special form of immunity is recognized for some activities of public agencies.  The law makes a distinction between governmental functions, which are traditionally performed by the government, and those functions which are proprietary in nature or performed traditionally by the private sector.  
2. Under the governmental function theory, core governmental functions, such as public safety, fire-fighting, police activities, health and building inspections, as well as the collection of taxes, are mandated responsibilities that can be performed only by governmental units. 
3. Because of the unique role that these essential functions have in the community, public agencies and employees enjoy immunity from claims of negligence under state law.  In those states that recognize this form of immunity, governmental units and employees enjoy immunity or limited liability from tort liability even though the governmental actor may have been negligent (Reynolds, 1982).  For states that do not recognize a distinction between governmental and proprietary immunity, this form of immunity is not available.

4. Proprietary functions, however, have no special immunity attached to the activity.  Proprietary activities may be performed by either a public or private organization.  Examples of proprietary activities include transit systems, parking garages, medical care, recreation services, and sewer and garbage collection.  For these proprietary activities, public agencies and employees have no special immunity and are as accountable for their actions as a private employer.

C. Statutory Immunity
1. Each State legislature has adopted statutory provisions recognizing immunity in specific public activities even when the actor has been negligent.  Immunity from claims of negligence is recognized in many states for child care social service workers providing protection services, teachers who report child abuse, emergency response activities in hazardous materials accidents, fire-fighters, and inspections or licensing activities.   
2. Statutes granting immunity from personal liability for acts associated with these designated activities are intended to create qualified immunity for those they protect.  These immunity provisions extend protection to negligent acts but not to actions for gross negligence or intentional actions intended to harm another. 

3. Many states have adopted immunity provisions in emergency management activities.  These provisions are often found in the state emergency management act.  
4. A critical element of these provisions involves the defining of an “emergency”.  If the emergency activity is not included in the definition of “emergency”, then the immunity provision does not apply.  
5. The state immunity provisions in state emergency management acts may be broadened to include any emergency management activity or restricted to actions only during a declared emergency (Pine, 1995).  
V. Exceptions to Immunity 
A. Willful Misconduct:  State statutes may exclude immunity for public officials in cases of  willful misconduct, gross negligence, or intentional harm to others. Willful or wanton misconduct involves highly unreasonable conduct or actions that are an extreme departure from ordinary care (see Slide 10).  
1. It may involve unreasonable conduct but are actions that are not taken with the intent to cause injury to another.  Gross negligence is more than mere thoughtlessness, inattention, or a mere mistake resulting from inexperience or confusion. 

2. These actions would be viewed by the courts as negligence and covered by any statutory immunity provisions under state law (Pine, 1997).
Question:  Ask the class to provide an example of how a local official would be guilty of “willful misconduct.”  Provide an example of how a citizen working on behalf of a local government would also be guilty of willful misconduct.

VI. Defenses in Claims of Negligence
A. Governmental jurisdictions may avoid liability by using two major types of defenses, including denial defenses and affirmative defenses (see Slide 11).  
1. A denial directly disputes the allegation by the plaintiff that the defendant has behaved negligently.  In effect, the defendant is claiming that he / she (or the governmental unit) has acted with reasonable care. 
2. Affirmative defenses may allow the defendant to avoid liability, even where his / her conduct is negligent.  These defenses include, but are not limited to:

a. Absolute or statutory immunity (as noted in the above section);

b. The settlement of the claim;

c. Filing or bringing the suit after the statute of limitations (which bars the action);

d. Assumption of the risk giving rise to the injury; and

e. The person bringing suit contributed to the injury (strict contributory negligence).

Question:  What is the best approach in defending against a claim of negligence?

The best defense is to perform your job in the best manner possible.  Have established plans and utilize the incident command system.  Document with even notes what you do and why – long detailed documentation would not be expected in emergencies – but maintaining a journal or notes would go a long way in documenting your actions and why you did what you did. 
VI.  Indemnification of Public Employees and Volunteers
A. Official representatives of a governmental unit who are named individually in a tort action are generally entitled to protection against personal financial loss or indemnification.  Both with regard to attorney’s fees and judgments that might be awarded against them (see Slide 12).  
B. Almost all states recognize that the governmental unit is liable for the negligent acts or omissions of its agents or employees who are acting within the scope of their duties as public employees.  
1. The employee in this context includes not only paid staff, but also volunteers who participate in a hazards analysis.  Elected officials who receive no pay and volunteers would thus be included in this definition of employee.  
2. The liability for the employee's actions is passed on to the governmental unit as employer, under a theory generally known as “vicarious liability”.  

C. The governmental entity may not be liable for an employee's actions if the employee acted outside the scope of his / her duties, acted with an intent to harm (malice) or the intent to harm another, or if the actions were with reckless disregard for the rights of others.  
D. Most state indemnification statutes provide that, where the employee acted with malice or the employee's actions were outside the scope of the job, the employer will not defend the employee and will not pay a judgment rendered against the employee. 

Question: Vicarious liability may be a new concept to members of the class.  Parents are responsible for the actions of their children, pet owners are responsible for the actions of their pets.   What should local and state managers do to reduce the potential liability under vicarious liability?  

The key actions are to ensure that employees understand the scope of their duties, where they can make decisions, and that they are well trained for their jobs.  Further, disaster exercises and drills help to reveal the gray areas where employees and volunteers do not understand their jobs – remember, where a designated volunteer is acting on behalf of the governmental entity – they are like an employee and the jurisdiction is “vicariously liable.”   
Objective 17.4    Examine the nature and legal basis for federal planning requirements and  


the implications for hazard modeling and mapping.  
I. Federal legislation adopted in 1986 requires state and local jurisdictions to engage in hazardous materials planning (see Slide 13).  
A. The Emergency Planning Community Right to Know Act (EPCRA) mandates the creation of local emergency planning committees and the preparation of a local emergency plan (U.S. EPA, 1986).  
B. In order to prepare and implement a local plan the community must conduct a hazards analysis for accentual releases in the transportation, storage, or processing hazardous chemicals.  
C. The local community is thus required to utilize hazard modeling and mapping in the preparation of  their hazard mitigation and response plans.
II. EPCRA requires states to create a state emergency response commission (SERC).  
A. The SERC designates local emergency planning districts and committees to be in charge of developing an emergency response plan for their communities.  
B. The SERC supervises the activities of the local communities and reviews local plans.  As a part of the planning process, local districts and communities identify available resources that can be called on to respond to hazardous materials emergencies.  
1. Local communities maintain information on hazardous materials transported through, stored in, or produced in the community.  
2. Local planning committees are required to develop and review their local plan annually, conduct exercises of the plan, and make recommendations to the state commission, local government agencies, and facilities with respect to resources that may be required to implement the plan effectively.   A hazards analysis for chemical hazards is critical to the planning process.

3. Facilities that produce, store, or use extremely hazardous substances are required to cooperate in the planning and information-gathering process.  

III. A citizen may file a civil action in federal district court under EPCRA against the administrator of the U.S. Environmental Protection Agency (EPA), a state governor, or the state emergency response commission for failure to respond to a request for information within 120 days after the date of receipt of the request (section 11046) (see Slide 14).  
A. A citizen may also file a claim in federal district court and possibly under state law against a state emergency response commission for failure to fulfill its obligations under this statute including information on a local emergency response plan required under federal or state law.  
B. The statute, however, authorizes only injunctive relief against a state commission; it does not authorize money damages or penalties.  
C. The court may thus issue an injunction, or court order, requiring the commission to comply with the statute including providing information on emergency plans and what might have been used to support the planning effort at the local level.  
D. EPCRA does not create a federal cause of action for citizens who wish money damages from the commission, individual members of commissions or communities, or the governor.

E. EPCRA does not create a federal “cause of action,” or legal basis for a suit, for citizens who wish money damages from the state commission, individual members of commissions or committees, or the governor.  
F. Unless there is a cause of action or statutory basis for a suit under state law, the claim against the commission or local government will be dismissed [section 11046(f)].  The EPCRA therefore does not impose liability on local governmental units or officials for a failure to plan effectively for hazardous materials emergencies.  
G. Although federal law imposes emergency planning and record keeping requirements on state and local government officials, the basis of liability remains an issue of state law.  

Objective 17.5   Examine the role of legal counsel in hazard modeling and mapping  

Activities.
I. Local governments retain the services of legal counsel who has a clear understanding of the law of torts under state law.  
A. Whether the person is a full time employee or paid under a contract, the General Counsel is a key person to know (see Slide 15).  
B. This individual knows the state and local laws, which apply to local government and its employees.  
C. Employees and volunteers of a governmental body need to explain what they do, how they operate, and the scope of their intended actions.   If hazard modeling is part of the emergency response plan, who completed it and the limitations of the modeling must be understood by the jurisdiction.
II. The legal counsel thus needs to be informed of procedures and policies.  
III. A communication link must be established between the emergency management staff and legal counsel.  This link is one of the best resources for dealing with liability issues.
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