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______________________________________________________________

Objectives
At the conclusion of this session, students will be able to

17.1 Describe the early history of emergency management in the U.S. in terms of disaster-related laws

17.2 Describe and discuss the legislative foundations of FEMA and the national emergency management system

17.3 Discuss briefly some of the major proposals for changing national disaster policy and administration

________________________________________________________________________

Scope

This session provides overviews of early disaster legislation, the creation of FEMA, and the national emergency management system and some of the proposals for changing how FEMA and the national emergency management system operate.


The legal context of emergency management is complex and discussions should include the impact of the American federal system on disaster response and recovery in particular and on mitigation and preparedness in general. Students often do not understand why FEMA and other federal agencies cannot simply take over disaster operations or require the effective management of hazards. They also cannot easily understand why FEMA and other agencies do not have the budgetary flexibility or authority to address all the needs of victims during and after a disaster (see Sessions No. 3, 4, and 5).
________________________________________________________________________

Readings

1. Assigned student reading:

Federal Emergency Management Agency, “The History of the Federal Emergency Management Agency,” [on-line] (Washington, DC, May 1999) at <http://www.fema.gov/about/history.htm>.

Executive Orders, [on-line] (Washington, DC at <http://www.fema. gov/libary/eo.htm>. see EO 12127, EO 12148, and EO 12656 in particular.

Robert T. Stafford Disaster Relief and Emergency Assistance Act, as Amended (42 U.S.C. 5121 et seq.).

2. Instructor readings:

Robert T. Stafford Disaster Relief and Emergency Assistance Act, as Amended (42 U.S.C. 5121 et seq.).

Federal Response Plan (for Public Law 93-288, as amended), April 1992. Available at <http://www.fema.gov/r-n-r/fed1.htm>.

3. Background reading for instructor (optional):

Thomas A. Birkland, “Disasters and the Courts’ Agenda,” Judges’ Journal (vol. 37, Fall 1998), pp. 38-44.

Claire B. Rubin and Associates, Disaster Time Line: Selected Milestone Events & U.S. Outcomes (1965-2000) (Arlington, VA: Claire B. Rubin and Associates, 1999).
________________________________________________________________________

Requirements

Most of the readings and references in this session are from the Internet. Students will have to have access to the Internet to find the documents, or the instructor will have to download copies and make them available.
________________________________________________________________________

Comments

Much of the reading material for this session is available on the FEMA Web site, <www.fema.gov>, via the FEMA Library “rooms.” The full texts of the executive orders and the Stafford Act are downloadable, as is the “History of the Federal Emergency Management Agency.” The Federal Response Plan is available through the same site. It is useful to have students read some of the legal documents to develop an understanding of how they are structured and, in many cases, how differently they may be interpreted by agencies, officials, and others.

The Disaster Time Line is an invaluable resource. The graphic display of the connections between technological and natural disasters and policy changes makes the evolution of the national emergency management system more understandable for instructors and students.

________________________________________________________________________

Objective 17.1 

Describe the early history of emergency management in the U.S. in terms of disaster-related laws

FEMA traces its lineage back to the Congressional Act of 1803 which provided disaster assistance to a town in New Hampshire following a fire (FEMA History). 

Through the 1800s, Congress passed similar laws in response to specific disasters, such as floods, hurricanes, and earthquakes (FEMA History).

In the 1930s, the Reconstruction Finance Corporation was given the authority to make loans for repair and reconstruction of public facilities damaged during disasters (FEMA History). 

In 1934, the Bureau of Public Roads was given similar authority to provide assistance in rebuilding roads and bridges damaged during disasters (FEMA History).

The Flood Control Act of 1936 was the first major piece of legislation to encourage a more proactive approach—hazard mitigation (FEMA History). 

Flood control acts in 1917 and 1928 largely restricted the U.S. Army Corps of Engineers to levee projects along the Mississippi and Sacramento Rivers. 

The Mississippi River Commission and similar bodies dealt with flood control issues more broadly. 

The 1936 act assigned responsibility for the flood control program to the Corps and created a national flood control policy (Moore and Moore, 1989: 4, 12-13, 15). Major floods along the Ohio River were the primary impetus for the change in policy.

Hurricanes Carla in 1962, Betsy in 1965, Camille in 1969, and Agnes in 1972, as well as major earthquakes in Alaska in 1964 and Southern California in 1971, encouraged an expansion of federal involvement in disaster relief (FEMA History).

Much of the federal effort had been made by the Federal Disaster Assistance Administration in the Department of Housing and Urban Development (HUD), but over 100 federal agencies were involved in the effort in one way or another (FEMA History).

In 1968, the National Flood Insurance Program was created to provide federal backing for flood insurance.

In 1974, the Disaster Relief Act established a process for issuing presidential disaster declarations. 

Executive Order 11988, Floodplain Management, was signed by President Carter in 1977 to ensure that federal agencies did not encourage development in floodplains. 

Under the National Environmental Policy Act of 1969 as amended, the National Flood Insurance Act of 1969 as amended, and the Flood Disaster Protection Act of 1973, agencies were directed to take actions “... to avoid to the extent possible the long and short term adverse impacts associated with the occupancy and modification of floodplain development wherever there is a practical alternative ....”

Executive Order 11990, Wetlands Protection, signed the same year, was designed to make wetlands protection a major goal in floodplain management. 

Under the National Environmental Policy Act of 1969 as amended, agencies were enjoined to “... avoid to the extent possible the long and short term adverse impacts associated with the destruction or modification of wetlands and to avoid direct or indirect support of new construction in wetlands wherever there is a practicable alternative ....”

Both executive orders expanded the focus of federal floodplain management from structural mitigation (i.e., dams and levees) to planning and regulation. The 100-year flood became the baseline for planning, as well (Moore and Moore, 1989: 111-112).

In the 1970s, the National Governors’Association asked President Carter to consolidate the federal disaster programs and, through a reorganization, FEMA was created in 1979 (see Session No. 3 for a description of FEMA’s constituent programs). 

__________________________________________________________________

Questions to ask students:
1. Prior to the passage of the Flood Control Act of 1936, what was the primary role of the U.S. Army Corps of Engineers in flood control?

Suggested answer:

Building and maintaining levees on the Mississippi and Sacramento Rivers.

2. Why did federal disaster relief responsibilities expand in the 1960s and 1970s?

Suggested answer:

Major disasters occurred, including Hurricanes Carla (1962), Betsy (1965), Camille (1969), and Agnes (1972) and the earthquakes in Alaska (1964) and Southern California (1971).

3. Which executive order first expanded the federal role in hazard mitigation?

Suggested answer:

EO 11988, Floodplain Management, was issued in 1977 to restrict development on floodplains.

________________________________________________________________________

Objective 17.2 

Describe and discuss the legislative foundations of FEMA and the national emergency management system

FEMA was created in 1978 by President Carter’s Reorganization Plan No. 3. 

The agency was activated by Executive Order 12127, Federal Emergency Management Agency, of March 31, 1979, which transferred to the new agency the responsibility for programs administered by the Departments of Commerce and of Housing and Urban Development and by the Executive Office of the President.

The programs that were transferred were:

· from the Department of Commerce:

· the National Fire Prevention and Control Administration

· the National Academy for Fire Prevention and Control

· from the Department of Housing and Urban Development:

· the National Flood Insurance Program

· from the Executive Office of the President:

· the Emergency Broadcast System

Executive Order 12148, Federal Emergency Management, of July 20, 1979, transferred programs from the Department of Defense, the Department of Housing and Urban Development, the General Services Administration, and the Executive Office of the President. The programs transferred by EO 12148 were:

· from the Department of Defense:

· the Defense Civil Preparedness Agency

· from the Department of Housing and Urban Development:

· the Federal Disaster Assistance Administration

· from the General Services Administration:

· the Federal Preparedness Agency

· from the Office of Science and Technology (Executive Office of the President):

· the Earthquake Hazards Reduction Program

Executive Order 12656, Assignment of Emergency Preparedness Responsibilities, of November 18, 1988, gave FEMA responsibilities for the national security emergency preparedness program as advisor to the National Security Council.

EO 12656 is designed to ensure continuity of government, including lines of succession to ensure that agencies continue to operate during emergencies if senior officials are incapacitated.

EO 12656 also assigns each of 26 agencies specific responsibilities in the event of a major national security emergency. The general areas of responsibility are as follows:

· Department of Agriculture—continuation of agricultural production, food processing, and food distribution.

· Department of Commerce—develop control systems for the acquisition, allocation, production, and distribution of materials to support national defense and essential civilian programs.

· Department of Defense—ensure military preparedness.

· Department of Education—assist school systems in resuming classes.

· Department of Energy—ensure continuous energy supply during the emergency.

· Department of Health and Human Services—mobilize the health industry and health resources to ensure health, mental health, and medical services during the emergency.

· Department of Housing and Urban Development—provide housing.

· Department of the Interior—encourage the location and mining of strategical and critical nonfuel minerals and manage public lands.

· Department of Labor—ensure effective use of the civilian workforce.

· Department of State—coordinate foreign policy in the context of the continuity of government effort.

· Department of Transportation—meet civilian and military transportation needs.

· Department of the Treasury—maintain stable economic conditions and maintain the market economy, including ensuring the production of currency and operation of financial institutions.

· Environmental Protection Agency—minimize the impact of hazardous agents on the environment.

· Federal Emergency Management Agency—coordinate and support national security preparedness programs and the efforts of federal agencies.

· General Services Administration—ensure protection and operation of federal buildings managed by GSA.

· National Aeronautics and Space Administration—prepare for development and use of aerospace systems and related systems.

· National Archives and Records Administration—develop procedures for publication and dissimination of the Federal Register (i.e., distribution of Acts of Congress, presidential proclamations and orders, regulations, etc.).

· Nuclear Regulatory Commission—promote the maintenance and security of licensed nuclear facilities.

· Office of Personnel Management—prepare plans to operate the federal civilian personnel system during the emergency.

· Selective Service System—develop plans for the induction of personnel into the armed services.

· Tennessee Valley Authority—control floods and assist in integrating the TVA power system into the national security emergency programs.

· U.S. Information Agency—plan for implementation of information programs abroad concerning the status of a national security emergency in the U.S.

· U.S. Postal Service—maintain essential postal services, register foreign nationals, register displaced persons, and help in locating and leasing private property for federal use.

· Veterans Administration (now Department of Veterans Affairs)—develop plans for emergency health care for veterans, military personnel, and, resources permitting, civilians affected by the emergency.

· Office of Management and Budget—maintain budget functions and coordinate executive branch communication with Congress.

Executive Order 12657, Federal Emergency Management Agency Assistance in Emergency Preparedness Planning at Commercial Nuclear Power Plants, of November 18, 1988, gave FEMA responsibility for off-site emergency preparedness planning at commercial nuclear plants. FEMA works with plant licensees to develop off-site plans if state and local emergency plans do not satisfy the requirements of the Nuclear Regulatory Commission.

Executive Order 12919, National Defense Industrial Resources Preparedness, of June 3, 1994, designated the director of FEMA as an advisor to the National Security Council on national security resource preparedness and directed the agency to assist in the coordination of the federal effort to strengthen the domestic industrial and technological base of the nation. 

EO 12919 assigns federal agency responsibilities for defense acquisition, including the industrial resources necessary to support defense acquisition.

The Robert T. Stafford Disaster Relief and Emergency Assistance Act (Public Law 93-288), as amended, was passed by Congress “... to provide an orderly and continuing means of assistance by the Federal government to State and local governments in carrying out their responsibilities to alleviate the suffering and damage which result from ... disasters by--

(1) revising and broadening the scope of existing disaster relief programs;

(2) encouraging the development of comprehensive disaster preparedness and assistance plans, programs, capabilities, and organizations by the States and by local governments; 

(3) achieving greater coordination and responsiveness of disaster preparedness and relief programs; 

(4) encouraging individuals, State, and local governments to protect themselves by obtaining insurance coverage to supplement or replace governmental assistance;

(5) encouraging hazard mitigation measures to reduce losses from disasters, including development of land use and construction regulations; and

(6) providing Federal assistance programs for both public and private losses sustained in disasters” (pp. 1-2).

In 1992, FEMA completed the Federal Response Plan (FRP), which formalized cooperative arrangements with 27 federal agencies and the American Red Cross. FRP provisions include the designation of lead agencies for particular disaster operations and greatly simplify working relationships when the plan is activated (see, e.g., Schneider, 1995: 22-23). 

The Federal Response Plan “establishes an architecture for a systematic, coordinated, and effective Federal Response.” It deals with “fundamental assumptions and policies,” mechanisms for federal coordination, integration with other federal plans, specific operational responsibilities, and actions to coordinate with state agencies and officials during a disaster (see FRP Introduction).

More recently, the responsibilities of FEMA for anti-terrorism programs and “consequence management” have been defined in the following three documents.

Presidential Decision Directive 39 (June 21, 1995) outlines U.S. policy on counter-terrorism, including the responsibilities of agencies for reducing vulnerability to acts of terrorism and the lead agencies for “crisis management” and “consequence management.” 

The State Department is the lead agency for international acts of terrorism that take place outside of the U.S., and the Federal Bureau of Investigation is the lead agency for acts of terrorism that take place in the U.S. 

FEMA is the lead agency for “consequence management” for acts of terrorism directed against “large populations,” including acts involving “weapons of mass destruction.”

Presidential Decision Directive 62 (1998) deals with combating terrorism. It established the Office of the National Coordinator for Security, Infrastructure Protection, and Counter-Terrorism to oversee national counter-terrorism efforts.

Presidential Decision Directive 63 (1998) provides protection for critical infrastructure by encouraging federal agencies and other public and private organizations to protect their cyber safety and physical safety against outside attacks.

As the responsibilities of FEMA were being expanded, a series of major legislative actions were taken in response to catastrophic disasters (see the Disaster Time Line for a graphic illustration of the connection between disasters and legislation).

Prior to the creation of FEMA, the Disaster Relief Act of 1966, Housing and Community Development Act of 1967, and National Flood Insurance Act of 1967 were enacted in response to Hurricane Betsy in 1965 and strengthened following Hurricane Camille in 1969 and Hurricane Agnes in 1972.

The Tangshan, China, earthquake of 1976 and the Guatemala earthquake of 1977 encouraged enactment of the National Earthquake Hazard Reduction Program in 1977. 

The Love Canal disaster in 1978 in which a community was contaminated by industrial wastes and the Mississauga (Ontario, Canada) rail car explosion that forced the evacuation of hundreds of thousands of people encouraged the enactment of the CERCLA (Superfund) legislation in 1980. A propane explosion in Mexico City in 1983 and the Bhopal (India) chemical release encouraged the passage of the Superfund Amendments and Reauthorization Act of 1986 (SARA Title III).
Similarly, major disasters gave impetus to planning efforts. For example, 

· the eruption of Mount St. Helens in 1980 encouraged the development of the Federal Response Plan for Catastrophic Earthquakes;
· the near meltdown of the Chernobyl nuclear plant in the Ukraine in 1986 encouraged the revision of the Federal Radiological Emergency Response Plan;

· Hurricane Hugo in 1989 encouraged the signing of the Federal Response Plan for Natural Hazards;

· the Exxon Valdez oil spill in 1989 encouraged passage of the Oil Pollution Act of 1990 and the signing of the Federal Response Plan in 1992; and

· the sarin gas attack on the Tokyo subway in 1992, the World Trade Center bombing in 1993, and the Murrah Federal Building bombing in Oklahoma City in 1995 encouraged the development and implementation of the Terrorism Incident Annex to the Federal Response Plan in 1997.


__________________________________________________________________

Questions to ask students:
1. In 1979, EO 12127 and EO 12148 gave FEMA responsibility for what programs, and from which departments and agencies were they transferred?

Suggested answer:

· From the Department of Commerce:

· National Fire Prevention and Control Administration

· National Academy for Fire Prevention and Control

· From the Department of Housing and Urban Development:

· National Flood Insurance Program

· Federal Disaster Assistance Administration

· From the Executive Office of the President:

· Emergency Broadcast System

· Earthquake Hazards Reduction Program 

· From the Department of Defense:

· Defense Civil Preparedness Agency

· from the General Services Administration:

· the Federal Preparedness Agency

2. In 1988, EO 12656 assigned emergency preparedness responsibilities to 26 federal agencies. What responsibilities were assigned to FEMA?

Suggested answer:

The director of FEMA was designated an advisor to the National Security Council and the agency was given broad responsibilities for coordinating the national security preparedness program.

3. In 1988, EO 12657 assigned FEMA responsibility for emergency preparedness planning at commercial nuclear plants. What are those responsibilities?

Suggested answer:

Off-site emergency planning when the NRC judged state and local plans inadequate or nonexistent. (Some communities refused to develop emergency plans because that would delay the licensing of the nuclear facility. FEMA’s role was to provide plans in those circumstances, as well as when plans were deemed inadequate for the licensing of a plant).

4. Why was passage of the Stafford Act in 1988 a milestone in U.S. emergency management?

Suggested answer:

The Stafford Act focused efforts on disaster preparedness, hazard mitigation, and comprehensive approaches to emergency management. 

5. Presidential Decision Directive 39 assigns lead agency responsibilities during acts of terrorism involving “weapons of mass destruction.” Which agencies are designated as leads and for what aspects of a terrorist-sponsored disaster are they so designated?

Suggested answer:

The FBI is the lead agency for “crisis management” and FEMA is the lead agency for “consequence management.”

________________________________________________________________________

Objective 17.3 

Discuss briefly some of the major proposals for changing national disaster policy and administration

FEMA, Congress, and interest groups representing emergency management officials and others are focusing more and more on pre-disaster mitigation as a partial remedy for large expenditures on disaster recovery.

The National Flood Insurance Program provides economic incentives for communities to engage in flood mitigation efforts. Some progress is being made with other kinds of hazards. 

For example, the Coastal Barriers Resources Act of 1998 is designed to discourage development on barrier islands by prohibiting the use of federal funds for infrastructure (Birkland, 1998: 38).

Also, in 1999, Congress passed a bill authorizing the Small Business Administration to create a five-year pilot program to provide loans for disaster mitigation (IAEM Bulletin, 1999: 8).

FEMA has recommended that the Stafford Act be amended to include funding for predisaster mitigation programs, and the National Emergency Management Assocation and the National Governors’ Association have endorsed the recommendation. 

The proposal includes a National Predisaster Mitigation Fund to provide grants to state and local governments and the requirement that applicants identify all the natural hazards that threaten their jurisdiction and demonstrate their “ability to form effective public/private disaster mitigation partnerships” (IAEM Bulletin, 1999: 8).

In awarding the grants, the director of FEMA would also consider the “level and nature of the risks to be mitigated, grantee commitment to reduce damages from future disasters, and ... commitment to providing non-federal support for the projects” (IAEM Bulletin, 1999: 8).

FEMA also recommended that state and local governments be required to self-insure or provide “adequate mitigation measures” to reduce property losses. The proposal includes the following provisions:

· that the federal cost-share for disaster assistance to repair or replace public facilities (i.e., public assistance) be reduced if a facility has been damaged before and disaster assistance was provided.

· that the Individual and Family Grant Program be replaced with a federal program to provide assistance to individuals and families for housing and other needs that cannot be satisfied through insurance claims or other disaster assistance.

In 1999, FEMA also recommended a national flood mitigation fund to buy out or move properties that have suffered damage in previous floods (IAEM Bulletin, 1999: 8). 
The most controversial FEMA recommendation has been for the development of specific criteria for the issuance of presidential disaster declarations (see Session No. 9 on disaster declarations and the draft of the proposed rule, 44 CFR Part 206RIN 3067-AC94 at <http://fema.gov/ library/fedreg01.htm>). 

The proposed rule would provide threshholds for damage while preserving the discretion of the president under the Public Assistance Program. The rule would codify essentially the same process currently in use while providing a clear measurement of need and maintaining flexibility regarding the use of the measures in making decisions about disaster declarations.

FEMA’s intent with the proposed rule is to 

· make the decision criteria easy to understand and to use, 

· encourage states to develop their own disaster assistance funds, 

· encourage hazard mitigation and the use of insurance, and 

· focus primarily on the Public Assistance Program.

The National Governors’ Association and the National Emergency Management Association (i.e., state emergency management officials) have opposed the development of criteria that might be inflexible or that use a formula for determining eligibility. 

They are concerned that an over-reliance on disaster data will make it more difficult to comply with damage assessment requirements and to qualify for a declaration. They prefer the flexibility inherent in the current disaster declaration process (see the NEMA Web site: <http://www.nemanet.org>).

The National Fire Protection Association, in conjunction with FEMA, NEMA, and IAEM, has proposed NFPA 1600, Disaster/Emergency Management Program Standards. The standard will provide criteria to assess current emergency management programs and to provide goals for program development, implementation, and maintenance. (The standard is available at <http://www.iaem.com/nfpa_16001.html> and a discussion of the standard is available through the EIIP Virtual Forum at <http://www.emforum.org/ vlibrary/xcripts.htm>). 

The standard addresses a broad range of emergency management and administrative functions, including

· laws and authorities,

· hazard identification and risk assessment,

· hazard management,

· resource management,

· planning,

· direction, control, and coordination,

· communications and warning systems,

· operations and procedures,

· logistics and facilities,

· training,

· exercises, evaluation, and remediation,

· public education and information, and

· finance and administration.

The standard is intended to be linked to an accreditation process being developed by FEMA and NEMA.

_________________________________________________________________

Questions to ask students:

1. Why is predisaster mitigation a priority for FEMA and other federal and state agencies?

Suggested answer:

Predisaster mitigation programs reduce the loss of lives and property and thus reduce the costs of recovery. Investments in mitigation will be recovered through reduced payouts to victims.

2. Why is the development of clear criteria for the issuance of presidential disaster declarations so controversial?

Suggested answer:

State officials argue that mechanical or formula-based criteria will be inflexible and may reduce the likelihood that a presidential disaster declaration will be issued when it is needed to ensure recovery. Such criteria may also create additional burdens for state and local agencies and officials because more data will be needed to comply with the procedural requirements.

3. What is being recommended to ensure that state and local governments invest more in predisaster mitigation?
Suggested answer:

Several of the FEMA proposals seek clear state and (to a lesser extent) local commitments to hazard mitigation in order to qualify for disaster assistance, mitigation grants, and other kinds of intergovernmental transfers.

4. What is the NFPA 1600 Standard?

Suggested answer:

It is a standard for emergency management programs recommended by the National Fire Protection Association and other emergency management groups, including FEMA, NEMA, and IAEM. The standard may become the basis for the accreditation of emergency management agencies.

[Students may also be asked to make recommendations themselves based on the discussions in previous sessions]. 

________________________________________________________________________
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