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Laws Affecting Training and other Legal Aspects
Overview
There are several equal opportunity laws that prohibit discrimination in terms and conditions under which individuals are employed.  Terms and conditions of employment include hiring, firing, promotion, performance evaluation, discipline, and training.  This section summarizes these key laws.  You should contact the Equal Rights Officer within the Disaster Field Office for additional information.

	Title VII of the Civil Rights Act of 1964, as amended in 1972 and 1991

	

	· Prohibits discrimination on the basis of race, color, religion, national origin, or gender.  This law asserts that discrimination—whether purposeful or inadvertent—is illegal.

· Applies to employers including the Federal Government, labor unions, employment agencies, and apprenticeship committees.

· Covers sexual harassment.  Sexual harassment is a form of gender discrimination.  It is defined as unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature.  There are two forms of sexual harassment:

· Quid pro quo:  an offer for employment gains or benefits in exchange for sexual favors.

· Hostile environment:  a pervasive pattern of sexually hostile, offensive behavior that may include sexual comments, sexual jokes, touching, and display of pictures or drawings of a sexual nature.

· Note:  Harassing and derogatory racial, religious, and ethnic slurs can, if pervasive in a workplace, constitute a violation of Title VII.



	The Rehabilitation Act of 1973

	

	· Prohibits discrimination against qualified people with disabilities.  A person with a disability is defined as someone who:

· Has a physical or mental impairment substantially limiting one or more major life activities;

· Has a record of such an impairment; or

· Is regarded as having such an impairment.

· Applies to Federal-sector employees only under Section 501.

· Requires reasonable accommodation to the known needs of qualified workers with disabilities.  Reasonable accommodation is any modification or adjustment to a job or work environment that will enable a qualified applicant or employee with a disability to perform essential job functions.

· Requires provisions of physical access to the workplace.

· Examples of disabilities protected by the Rehabilitation Act include:

· Learning disabilities

· Hearing impairment

· History of mental illness

· Severe disfigurement

· AIDS infection

· Epilepsy

· Blindness, visual impairment

· Cancer in remission

· Recovering alcoholism

· Mental retardation

· Note:  The Rehabilitation Act does not protect alcohol or drug abusers whose current use of alcohol or drugs prevents them from performing their job duties or threatens the property or safety of others.



	The Age Discrimination in Employment Act of 1975

	

	· Prohibits discrimination against employees based on age unless age can be shown to be a bona fide occupational qualification.  That is, it must be demonstrated that a person over a certain age cannot successfully perform the job.

· Applies to those 40 years of age and over, with no upper age limit.




	The Americans With Disabilities Act of 1990

	

	· Prohibits discrimination against people with disabilities in employment, transportation, public accommodation, communications, and any activity undertaken by State and local governments.

· Requires reasonable accommodation.

· Examples of disabilities recognized by the Americans With Disabilities Act are the same as those listed under the Rehabilitation Act of 1973.

· Note:  The Americans With Disabilities Act does not protect alcohol or drug abusers whose current use of alcohol or drugs prevents them from performing their job duties or threatens the property or safety of others.



	Reasonable Accommodation at FEMA

	

	· Executive Order 13164 established procedures to facilitate the provision of reasonable accommodations for qualified employees of the Federal Government as well as applicants.

· This executive order applies to permanent full-time and part-time employees, Cadre On-Call Response (CORE) employees, Disaster Assistance Employees (DAEs), disaster local hires, and applicants for any of these positions at FEMA.

· FEMA’s policy is to fully comply with the reasonable accommodation requirements of the Rehabilitation Act of 1973. Under this law, Federal agencies must provide reasonable accommodation to qualified employees or applicants with disabilities, unless to do so would cause undue hardship.




	Reasonable Accommodation at FEMA (Continued)

	

	· FEMA is committed to providing reasonable accommodations to its employees and applicants for employment in order to assure that individuals with disabilities enjoy full access to equal employment opportunity at FEMA. Reasonable accommodations may include:

· Making existing facilities accessible; 

· Part-time or modified work schedules;

· Acquiring or modifying equipment; and

· Providing qualified readers or sign language interpreters.

· FEMA will process requests for reasonable accommodation and provide accommodations in a prompt, fair, and efficient manner.


DFTO Staff:

For additional information pertinent to classroom interaction, see Your Guide to FEMA, Section 8. Under Cultural Diversity, see “Guidelines for Relating to Others”, and following pages on ”The Emerging Law of Training”.

“The Emerging Law of Training”  

Adapted from the article in the Federal Bar Association’s “The Federal Lawyer”, May 1998, by Garry G. Mathiason and Mark A. deBernardo.

Five Essential Steps to Avoid Training-Related Litigation

1.   Identify Training Needs and Goals
· Identify mandated training

· Identify “hidden” training requirements.

· Survey supervisors and employees to determine areas in which they believe training is needed.

2. Select Qualified Instructors

· Review trainers’ sills and experience in providing the specific training involved.

· Solicit recommendations regarding such trainers.

3. Design the Training Process

· Match the curriculum to the goals of training

· Preserve the attorney-client privilege and the confidentiality of business information

· Offer training on a nondiscriminatory basis and reasonably accommodate trainees with disabilities.

· Be sensitive that the training does not create a higher standard of care. 
· Provide written course objectives and outlines.

4. Monitor the Training

· Spot-check training sessions to ensure compliance with the curriculum or agency policies and legal requirements.

· Keep accurate records regarding the location and physical facilities where training is provided.

· Keep accurate records of attendance, and ensure that those selected for training have been allowed to attend

· Have trainees’ complete written evaluations of the program ad the instructors.

· Develop a policy regarding note taking and recording during training.

5. Assess and Follow Up

· Assess the legal implications of pre-testing

· Evaluate the effectiveness of training by using written and performance

testing. Consider the advantages and disadvantages of a record being created.

· If material has not been learned, retrain immediately.

· Document training to the extent required by specific laws (like OSHA) and consider the legal implications of retaining test scores and other evaluative data.

Other Issues

Duty to Train

· Failure to comply with federally mandated training requirements can bring serious legal consequences.  (See annotated FEMA ” Mandatory Training Requirements FY 2003” attached.)
· There can be criminal punishment if failure to train results in death or injury.

· Training must be adequate, must comply with established training standards.

·  It is inadequate if participants failed to understand it.

· There are considerations for the training supervisor to speak same language as participants during on-the-job training. 

Implied (or Hidden) Training Requirements

· Disparate Effect 

· Selection of employees for training must be done without

       discrimination against any protected category.

· Training opportunities can’t be denied – for example if

       employment decisions depend on attendance at training.

· Training can’t adversely affect protected class – for example, training materials in English being used for non-English speaking participants.

·    Negligent Training

· Skills training must be adequate so trained employee does not cause any injury.

Following skills training employees discharged or disciplined may claim they were not trained or were inadequately trained.

· Sexual harassment training must include all aspects of sexual harassment including what constitutes sexual harassment, when and how to respond to claims and how to conduct prompt and effective investigations. There must be a proper commitment to preventing sexual harassment.

· Workplace Violence - there is potential liability from injured parties if they do not provide training about the signs of incipient violence or the steps to take to prevent violence.

Legal Implications Arising From Training Itself

· Non-traditional training like new age or adventure-based training is subject to legal scrutiny. Techniques such as visualization… and meditation have been used to get employees to “rethink” how they work and about the impact of personal beliefs and philosophies on their work habits. There is much criticism of such training. 

· Employees’ personal religious observations must be accommodated.

Inappropriate Remarks During Training

· Even well-intentioned training programs can form the basis for a lawsuit.

· Trainers must “sanitize” hypotheticals and training materials to eliminate any suggestion of bias, or make sure to state that examples and discussion material are for training purposes only and not meant to suggest actual beliefs.

· Role-playing and question-and-answer sessions are common training techniques. Cases have arisen in which comments by the trainer, make in the context of a role-playing situation, led to a in which the lawsuit in which the employee claimed that a characterization made in the role-play was evidence of gender bias. (Her role was to be rude and intimidating. The trainer, playing the supervisor had summarized her role as that of a “bitch”.) 

· Inaction by a trainer can lead to claims too, if the trainer ignores what seem to be racial or other discriminatory remarks made by participants.

Retention Of Training Materials

· The benefits are numerous: Participants who were trained can be tracked. Based on pre-and post-tests, short-term retention and whether employees are applying the information and follow-up training can be determined.

   Employers can make determinations about promotions and future training. 

· It is strongly recommended to obtain documentation that the training was effective and was learned by the student, for courses which provide certain certifications or which are intended to provide the student with skills or expertise that are needed to perform safety or health functions. If students sleep in the class or do not attend sessions, the students should not receive credit for completion.

· However, such documentation may have to be disclosed in a lawsuit, with potentially unfavorable results.
· A supervisor who sexually harassed someone could be shown to have had poor marks on a test during Sexual Harassment training.
· Instructor’s notes on discussions, evaluations, and trainee performance or pre and post-training can be demanded by the courts.
· To protect material from disclosure, ensure that the materials are kept in a secure area and that access is limited. If Privacy Act information has been collected, your must provide an appropriate Privacy Act statement at the time of collection.

· To the extent feasible, protect training documentation by having certain training sessions – such as those in which participants are asked to voice biases, or where liability issues are discussed – conducted by an attorney and characterized as being confidential – where the training organization does not keep notes of comments or statements by the participants. Training sessions which are intended to be confidential and conducted by an attorney acting in the role of an attorney are likely to be classified at attorney-client communications. 

[image: image2.png]




Federal Emergency Management Agency




          Temporary Directive






          Transmittal

Organization




Date




Number

        ER



 December 4, 2002



02-03 (T)

Subject:   Harassment and Retaliation

1. This temporary directive transmittal establishes policy and procedures for the Federal Emergency Management Agency (FEMA) that prohibits harassment, reprisal, and all other forms of discrimination in employment in accordance with Title VII of the Civil Rights Act of 1964, as amended; the Age Discrimination in Employment Act of 1967; the Rehabilitation Act of 1973; the Americans with Disabilities Act of 1990; and the Civil Rights Act of 1991.

2. This temporary directive is applicable to all FEMA employees, non-employees, and contractors, while engaging in business or visiting any FEMA facility or jurisdiction.

3. Harassment is any unwelcome verbal or physical conduct based on one of the Equal Employment Opportunity (EEO) protected bases (race, color, religion, sex, national origin, age, disability, and reprisal), that is so objectively offensive as to alter the conditions of one’s employment where the conduct culminates in a tangible employment action or is sufficiently severe or pervasive so as to create a hostile work environment.  Examples of some forms of prohibited harassment include, but are not limited to:

a) Making inappropriate comments or remarks regarding an individual because of their religion or national origin (e.g. Arab/Islam/Hijab).

b) Continually scrutinizing, criticizing, or requiring tasks of an individual because of a protected basis while not treating a similarly situated employee in the same manner.

c) Making derogatory or intimidating references to an individual’s mental or physical impairment.

d) Using racially derogatory words, phrases, or epithets or making gestures or demonstrations using pictures or drawings that would offend a particular racial or ethnic group.

4. FEMA subscribes to and implements to the fullest, the requirements of:  Title VII of the Civil Rights Act of 1964, as amended; the Age Discrimination in Employment Act of 1967; the Rehabilitation Act of 1973; the Americans with Disabilities Act of 1990; and the Civil Rights Act of 1991.

5. Public Law 107-174, Notification and Federal Employee Anti-Discrimination and Retaliation (NO FEAR) Act of 2002, also prohibits retaliation in discrimination and requires agencies to be accountable for anti-discrimination and whistleblower laws, while ensuring adequate posting regarding rights and responsibilities.

6. It is unlawful to retaliate in any way against individuals who have articulated concerns regarding unlawful harassment.  Such prohibited conduct exposes not only FEMA, but individuals involved in retaliatory conduct to significant liability under laws.

7. Managers and supervisors are responsible for exercising reasonable care to prevent and promptly correct any harassment.  Failure to do so may increase liability for responsible officials and the agency.

8. To seek redress, employees who believe they have been subjected to harassment or retaliation regarding any prohibited basis may report their allegation(s) directly to the Office of Equal Rights, Employee and Labor Relations staff within the Human Resources Division, or any Management Official.  Management Officials that are notified regarding alleged harassment are obligated to notify the Office of Equal Rights.

9. Employees who wish to pursue the EEO process are entitled to seek EEO counseling and should contact the Office of Equal Rights at (202) 646-3535, within 45 days from the time they knew or became aware of such discrimination.

10. Managers and employees will be expected to work together to ensure that harassment and retaliation have no place in FEMA.  I am committed to the prevention of harassment and retaliation in the Agency and will pursue this policy vigorously.

11. Direct questions regarding this policy to Charmaine Jiles, Equal Rights Specialist, Office of Equal Rights at FEMA Headquarters, Federal Center Plaza Building, room 407.  She can be reached at   (202) 646- 0342.

12. The provisions of this temporary directive will expire October 31, 2003.










Joe M. Allbaugh           










Director
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